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WHAT CONSTITUTES JEOPARDY. 

The decision in Kepner v. U. S., handed down by the Supreme 
Court on the thirty-first of May, is noteworthy, not so much for 
the ruling of the majority that — under the extension of the con- 
stitutional guarantee to the Philippine Islands, there can be no 
review by an appellate court of a verdict of acquittal in a crim- 
inal cause — as for the strong dissenting opinion written by Jus- 
tice Holmes and concurred in by Justices White and McKenna. 
This, after referring to the very prevalent idea that under our 
present system, there is more danger of the escape of guilt 
than of the punishment of innocence, maintains that too broad 
a construction has been placed on the constitutional provisions 
by which it is forbidden that any person shall be "twice put in 
jeopardy of life or limb." 

The majority of the courts have held that jeopardy com- 
mences when a jury has been called and sworn. Com. v. McCor- 
mick, 149 Mass. 7; People v. Taylor, 117 Mich. 583. The inten- 
tion is to prevent the state from bringing one trial to an incon- 
clusive termination that it may institute another, to suit its own 
convenience, but to the manifest disadvantage of the prisoners. 
1 Bisk., New Crim. Law, § 1019. Yet, without so broadly 
interpreting this provision, the prisoner would seem to have 
ample protection in the common law rule that he, or the court, 
must consent to the entering of a nol. pros. ; Com. v. Tuck, 20 
Pick. 356; U. S. v. Shoemaker, 2 McLean (U. S.) 114; in the 
passage of statutes to the same effect; Pep. & Lew., Dig. of the 
Laws of Penn., 1412, § 159; ^Ga. Code. 957; and in the unques- 
tioned constitutional guarantees of the right to a speedy trial ; 
while the courts might be saved from countenancing the clear 
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failure in logic consequent upon the impossibility of distin- 
guishing this case from those in which a retrial is permitted 
after a miscarriage of justice because of disagreement of the 
jury, or mischance happening to the court, or similar cause. 
Com. v. Purchase, 2 Pick, 521; People v. Webb, 38 Cal. 467. The 
better view, and that which has been supported by the English 
courts and certain of those of the states, and has been favored 
by the Federal judges, is that only a verdict can constitute 
jeopardy. Reg. v. Charlesworth, 9 Cox. C. C, 44; People v. 
Goodwin, 18 Johns. 187; U. S. v. Haskell, 4 Wash. (U. S.) 402; 
U. S. v. Gilbert, 2 Lumn. (U. S.) 19. 

And, as Justice Holmes argues, even a verdict ought not to 
suffice, where resort is made to an appellate court for its 
reversal. That it does, where the prosecution alleges the error, 
is perhaps too firmly established by repeated decisions to admit 
of change. U. S. v. Sanges, 144 U. S. 310. That it does not, 
where the prisoner sues out the writ, is equally clear. The 
cases are distinguished on the ground either that by himself 
seeking the reversal, the prisoner has waived his right of 
exemption from another trial, People v. McKay, 18 Johns. 212; 
or that the miscarriage of justice has prevented any such 
jeopardy as the maxim regards. Com. v. Roby, 12 Pick. 502. 
But, as to the former, Justice Holmes points out that it is very 
doubtful whether the fundamental guarantees of the constitu- 
tions can be waived. Thompson v. Utah, 170 U. S. 343. And, for 
the latter, it is difficult to perceive why an error resulting in a 
failure of justice to the prisoner's advantage, does not equally 
with one to his advantage, prevent the consummation of the 
jeopardy. The true basis of the granting of a new trial would 
seem to be that an appellate proceeding merely continues the 
cause; Watrous v. Johnson, 24 How. 205; and that jeopardy is 
not complete until a verdict is reached which finally concludes 
the merits of the case. State v. Lee, 65 Conn. 265. The logical, 
if impractical, conclusion, then, is that the state should have 
the right to secure the reversal of an erroneous acquittal. 

LEGISLATION AGAINST GREAT COMMERCIAL COMBINATIONS. 

The report made at the last meeting of the American Bar 
Association by the Committee on Commercial Law, dealing, as 
it does, with the very timely topic of legislation to curb the 
abuses arising from great aggregations of capital, has chal- 
lenged the attention of the legal fraternity. Surely the posi- 
tion taken by the committee is too radical. The picture which, 
as an introduction, it draws of a "General Industrial Company," 
which is to embrace all the business of the country, selling all 
products for what it wills, buying its labor as it chooses, far 
transcends the bounds of possibility, for it disregards those 
economic laws which require for labor a living wage, and which 
decree that, as the inability to purchase an article increases, its 
price decreases ; those laws of human nature which limit the 



